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Synopsis:  
 
This paper aims to inform actuaries on the worker-to-worker (“WTW”) claims and 
their impact on the liability portfolio.  
 
Our paper provides information on: 

 
• What is a WTW claim? 
• How does it arise?  
• What are the features of these claims?  
• What is the impact of these claims in a sample liability portfolio? 
• What is the difference in experience between states? 
• What is the difference in experience between industries? 
• Current market practices in Australia 
• How could actuaries allow for these claims in the valuation of outstanding 

claims and pricing? 

 



Worker to Worker Claims in Liability Portfolios 

iii 
 

Contents 
1. Introduction........................................................................................................ 1 
2. Why the emergence of WTW claims is a recent phenomenon?................................ 5 
3. Characteristics of the WTW claims ..................................................................... 12 
4. Case Study – Construction Liability .................................................................... 17 
5. Pricing and Other Considerations ....................................................................... 20 
6. Conclusions ...................................................................................................... 22 
 

 



1 
 

1. Introduction 

1.1 Background 
  

Post 2002 tort reform, liability insurance in Australia experienced a period of 
significant reduction in bodily injury claim numbers and also a reduction in the 
observed claim cost inflation.  The claim environment for bodily injury liability 
claims since then can be considered quite favourable.  
 
 
However, over recent years, while the bodily injury claim frequency has remained 
stable, the insurance industry has started to observe increases in the bodily injury 
claim costs within their liability portfolios. 
 
 
One of the key drivers for these increases may be the growing incidence of “worker 
to worker” (WTW) claims.  Put plainly, these are claims indemnified under general 
liability policies arising from bodily injury to a third party where there is some form 
of employee relationship to the insured; most often by way of contract labour hire.  
This has followed the more macro labour market trend toward the engagement of 
more temporary workforces. 
 
 
An indication of the potential significance of worker to worker claims was recognised 
by APRA in 2005 when it established the National Claims and Policies Database 
(NCPD), requiring all insurers to provide data identified as worker to worker related 
claims. 
 
 
The trend of increasing numbers of WTW claims in large part can be attributed to the 
increasing use of flexible employment such as hired labour, contractors and 
subcontractors. 
 
 
In addition to the change in employment practices, the recent tort reforms may also 
play a significant part in the increase in claim costs, primarily due to the different 
access thresholds under the Civil Liability/Personal Injury Act and the Workers 
Compensation Act within each state and territory. 
 
 
The WTW claims tend to have significant reporting delays. Insurers who have not 
been vigilant in applying underwriting controls to manage exposure to these claims 
could find that when these work injury claims eventually come through their general 
liability portfolio, with some delay, the costs can escalate quite significantly. 
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1.2 Parties Involved  
  

In order to understand how WTW claims arise, we need to understand the changes in 
the employment practices in Australia.  Prior to 1990, Australian employments were 
dominated by closed shops where employees were union members.  The successive 
industrial relations reforms since the 1990s gave rise to a range of more flexible 
worker arrangements. 
 
 
Today, we can broadly classify three groups of flexible employment practices that 
while not classified as employees, still perform duties like employees: labour hire 
employees, independent contractors and other business operators.   

 
 
According to Australian Bureau of Statistics (ABS), labour hire employees are 
defined as people who engage labour hire firms and employment agencies to act as a 
third party to assist in matching them to a suitable employer.    
Independent contractors are those who operate their own business and who contract 
to perform services for others without having the legal status of an employee.  
Other business operators are people who operate their own business but are not 
operating as independent contractors.  They are different to independent contractors 
in that they usually generate their income from managing staff or from selling goods 
or services to the public, rather than providing a labour service directly to a client. 
 
 
Under a labour hire arrangement, duties of care to the labour hire workers are shared 
between a labour hire firm and an employing firm. As labour hire workers tend to 
work under the instruction of the client firm, it is difficult to avoid liability exposure 
to these workers. 
 
 
Independent contractors are the next likely risk group.  Principal contractors or 
property owners (“the Principals”) tend to find they become liable to pay claims from 
injuries to the independent contractors and/or subcontractors (“the Contractors”) 
and/or their employees.  
 
 
To protect the Principals, a “hold harmless” or “principal indemnity” clause may be 
insisted upon by the Principals as an inclusion in the Contractors’ liability policies.  
This clause, together with a matching contractual condition, effectively provides an 
indemnity to Principals against the Contractors and/or workers injuries due to the 
fault of either the Principal or their other contractors/agents.  In the case of a claim 
against the Principal, the Principal’s liability policies will respond if there is no hold 
harmless agreement, and the Contractors’ liability policy will respond if there are 
hold harmless clauses. 
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The schematic below illustrates how WTW claims are arising. 
 

 

 

1.3 Current Market Responses 
The market standard general liability policy responds to third party bodily injury 
claims, including worker to worker related claims. While the standard policy excludes 
employment liability to an insured’s employees, in the worker to worker situation the 
host is not considered to be the employer of the contractors and therefore the policy 
responds.  
 
 
Personal injury claims by employees of labour hire companies or contractors present 
difficulties for the insurers in a number of areas:   
 
 
From the product and underwriting perspective, market reactions have been quite 
disjointed.  Some insurers opt for exclusion of the cover or avoid industries that have 
high contract labour exposures. Some increase their policy deductibles and some 
charge additional premiums for those risks with material exposures.  These reactions 
are more or less successful.  However, there are some underwriters that are do not 
appear to have reacted to the increase in claim costs and continue to offer low prices 
to risks with high exposures to WTW claims. Given the expected reporting delay 
(averaging approximately three years from the claim incidences) and significant 
quantum of the WTW claims, insurers who are unprepared may be caught by the 
rapid escalation of the costs of WTW claims.   
 
 
By their own nature, WTW claims tend to involve a number of parties (Principals, 
subcontractors/labour hire firms, other contractors/agents, injured workers and their 
respective lawyers). The management of these claims will therefore be complex. 
Claim managers may find the complexity in dealing with multiple parties means they 
have missed the best opportunity to act on the claims by the time they are notified.  
 

Principal/Occupier

Subcontractor/
Labour Hire Employer

Injured Worker
(Subcontractor or Labour Hire 

Employee)

 WC Insurer seeks  
proportional recovery from  
general liability insurer

 Injured Worker makes a claim on 
their employers' WC policy. Access 
to damage generally have higher 
thresholds than for general liability.

 Injured Worker sues the 
Principal/Occupier for damages. 
Lower access thresholds than  WC 
make this attractive. This route 
accounts for the majority of WTW 
claims reported.

 Principal/Occupier has "hold 
harmless" contractual clauses seeking 
indemnity from subcontractors for 
injury to their empolyees
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Undoubtedly, WTW claims present a new challenge for the actuaries in terms of 
pricing and valuation of liability risks as insurers may classify these claims as general 
bodily injury claims rather than WTW claims.   
 
 
Even for insurers with reasonable data for WTW claims, pricing accurately for these 
exposures can be a challenging task, as risks vary with policy conditions and the 
claim history may not be a good indicator of the future, given changes in employment 
practices.   
 
 
Our paper aims to provide some guidance on these aspects from the perspective of an 
actuary.  We are cognisant of the fact that our view is constructed based on the 
limited data we have available as the industry as a whole is still coming to terms with 
this relatively recent phenomena. 
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2. Why the emergence of WTW claims is a recent phenomenon? 
 

2.1 Change in Employment Practices 
  

Prior to 1990, Australian employments were dominated by closed shops where 
employees were union members.  Over the last twenty 20 years, Australia has 
undergone significant changes in its industrial relations.  Successive Federal 
government reforms since the early 1990s allow the introduction and growth of a 
range of more flexible worker arrangements. 
 
 
Among those, labour hire employments and independent contractors have 
experienced significant growths. 
 
 

2.1.1 Labour Hire Employment 
  

  
Labour hire employment typically involves three parties:  labour hire workers, the labour hire 
agency and the employer or client firm.   
 
 
According to the ABS’s Forms of Employment, of the 10.7 million employed in November 
2008, 576,000 (or 5%) can be classified as labour hire workers.  That percentage was only 
around 1% till the late 1990s and circa 1.5% by 2001. Similarly, the ABS statistics also shows 
the proportion of ‘non-employees’ has increased from 12.5% (1.1million) of the total 
employed people in 2001 to 19.6% (2.1million) in 2008, confirming a material increase in the 
external workforce in Australia.  
 
 
The growth in the labour hire employment was largely due to the flexibility and the ease of 
matching the required skills on a short notice. For example, a company with seasonal demand 
for labours could reduce employee costs and overheads under a labour hire arrangement. Hire 
workers also cited ease of finding a suitable job and better pay and condition as the main 
reasons for their preference for this form of employment practices.   
 
 
Of the labour hire workers, 61% were men, and with over 80% under the age of 45. This 
compares to 66% for all employees. The most common occupation groups for male labour 
hire workers were technicians and trade workers (26%), followed by machinery operators and 
drivers (23%) and labourers (22%). Most of the female labour hire employees are clerical and 
administrative workers. 
 
 
Interestingly the usage of hire labours appears to vary by states (Source: ABS Cat 6359.0 
November 2008): 
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Figure 2.1 Distribution of labour hire workers and “normal” employees 

 

NSW has the highest proportion of labour hire workers and followed by VIC.  QLD 
appears to have less proportional to its employee numbers. 

 

2.1.2 Independent Contractors 
  

Independent contractors are defined by ABS as those who operate their own business 
and who contract to perform services without having the legal status of an employee.  
In 1998, there were 611,000 (7% of total employed) people who undertook contract 
work; in 2008, the number of independent contractors has grown to approximately 1 
million (9%).  

Independent contractors tend to be of an older age group than average employees 
with over 70% aged 45 years and older, compared to 34% for all employees . Men 
make up 75% of the independent contractors, and male contractors were most likely 
to be technicians and trades workers with 36% employed in this occupation, with a 
further 25% employed as machinery operators and drivers or labourers. The most 
common industry the independent contractors work in is the Construction industry 
(41%). 

The proportion of independent contractors by state is generally consistent with the 
employment numbers for each state. NSW and QLD have a higher proportion of 
independent contractors compared to their total employments, while other states and 
territories have a lower proportion. 

Based on the trend of both the labour hire workers and independent contractors, there 
appear to be a growing number of predominately male workers, who work mainly in 
the Construction industries as technicians, trade workers, machinery operators and 
labourers, who are not a direct employee of the company they are working for. 
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2.2 Tort Reforms 
  

In almost all jurisdictions, there exists today a fundamental difference in the access thresholds 
for damages between the various personal injury legislations (Public Liability, Workers 
Compensation and CTP).  This has given rise to what is known as “forum shopping” by 
plaintiff lawyers seeking to get the best outcome possible.  Most of the WTW claims do not 
come through as actions by the workers compensation insurers seeking proportional 
recoveries, but as direct claims against the principals, as demonstrated in QBE’s data. 

The following two tables summarise the main common law provisions under the Workers 
Compensation legislations and the Civil/Personal Liability Acts for each state and territory.  

Table 2.2.1  Workers Compensation Common Law Provisions (Source: Safe Work Aus, 2010) 

State Access Thresholds  Damages 

NSW Yes (limited) 
(known as 
Work Injury 
Damages 
"WID") 

The worker must have at least a 15% 
whole person impairment (WPI). 

Damages are paid as one 
lump sum to cover past 
and future economic loss 
of earnings only. General 
damage capped at $50,000 
under S67. 

VIC Yes (limited) 
Access to 
common law is 
for workers 
injured on or 
after 20 
October 1999. 

Must have a “serious injury” 
certificate, by suffering WPI greater 
than 30% or granted by Court or WC 
Authority. 

Must further prove they have 
suffered and will continue to suffer a 
loss of earning capacity of 40% or 
more to access economic loss. 

Pain and suffering and 
economic loss. 

Benefits are capped, but 
limits are relatively high. 

QLD Yes, election of 
Common Law 
irrevocable 

If the worker has work related injury 
(WRI) of less than 20% or no WRI, 
the worker must decide to either 
accept the lump sum payment or 
seek damages. 

Exclusion of general 
damages for gratuitous 
care and Sullivan v 
Gordon damages.  Caps 
on general damage and 
economic losses from 1 
July 2010.  

WA Yes (limited) From 14 November 2005 WPI 
greater than 15%. 

 

Where a worker has a 
WPI of less than 25% the 
maximum damage is 
capped.  

SA No N/A N/A, but provisions under 
permanent impairment has 
a high limit for general 
damage. 

TAS Yes (Limited) must have WPI greater than 30% Both economic and non 
economic loss, no limit for 
WPI > 30% 

ACT Yes Nil Unlimited 

NT No N/A N/A  
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It can be seen from the above table that other than for ACT, all other states have some 
restrictions on either access or damages payments to the injured workers.  

Table 2.2.2 Civil/Personal Liability Common Laws (Source: Minter Ellison, 2007). 
State  General Damage Thresholds Caps on Damages 

NSW Must be at least 15% of “a most extreme case”.  For general damage equalling or 
above 15% and up to 24%, a fixed 
percentage of the maximum to be 
awarded is payable. Maximum 
general damage capped at a fixed 
amount (AWE indexed), economic 
loss capped at 3 times AWE. 

VIC Must have sustained a ‘significant injury’, defined 
as a physical impairment greater than 5% in 
AMA4, or 10% psychological injury. Impairment 
must be permanent. 

General damages capped at a 
maximum amount (CPI indexed), 
and for economic losses, capped at 
three times AWE. 

QLD No thresholds.  Injuries to be assessed on a ‘100 
point scale’ and by reference to similar injuries in 
prior proceedings. 

General damage capped at a 
maximum amount (not indexed) 
and economic losses capped at 
three times QLD OTE.  

WA Currently $17,000, or approximately 5% of the 
maximum. If the assessed general damage is 
between 5% and 15% then the sum of $17,000 
will be deducted. Between 15% and 20% then the 
amount deducted is reduced by a sliding scale 
from $17,000 to zero. 

General damage capped at a 
maximum amount (AWE indexed) 
and economic losses capped at 
three times AWE. 

SA Damages are calculated by reference to scale 
value reflecting gradation of non-economic loss 

General damage capped at a 
maximum amount (CPI indexed) 
and economic losses capped (AWE 
indexed). 

TAS $4,000 and then various phases after that. General damage not capped, 
economic loss capped at 3 times 
average weekly earnings  

ACT No threshold unless it is a medical claim. No limit for general damage, 
economic loss capped at three times 
AWE. 

NT 5% WPI General damage capped at a 
maximum amount (CPI indexed) 
and economic losses capped (AWE 
indexed). 

 

By comparing the provisions between Workers compensation and civil/personal liability by 
jurisdiction, the states legislations appear to have different incentives for the plaintiff lawyers 
depending on jurisdiction: 

 

• NSW: a WTW claim is more likely to be pursued under the Civil Liability Act for its 
easier access.  The 15% worst case threshold under the Civil Liability Act is 
perceived to be lower than the 15% WPI under the Workers Compensation.  The 
former is subject to the judges’ interpretation but the latter is more prescriptive.  
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Secondly, the cap on general damages under the Civil Liability Act is much higher 
than the statutory lump sums provided under the Workers Compensation Act. 
Finally, the workers compensation scheme does not allow for commutation 
except for under very limited circumstances, this may provide additional incentive 
for plaintiffs who prefer to get a lump sum payout.  

• VIC and TAS the incentive is strong for the claim to be pursued under the Civil 
Liability Act for its lower threshold, i.e. “serious injury” vs. “significant injury”. 

•  In QLD the Civil Liability Act 2003 does not apply to a worker who is entitled to 
statutory compensation under the Workers Compensation Act. In recent years the 
ease of access to common law under the Workers Compensation Act means there has 
been little difference in seeking damages against an employer under workers 
compensation or against a third party under common law.  Following the legislative 
reforms in QLD, workers injured after 1 July 2010 are entitled to a larger quantum 
of damages against a third party than their employers due to the exclusion of 
gratuitous care and Sullivan v Gordon damages, and the new caps on damages and 
benefits.  This would provide strong incentive for the plaintiff lawyers to pursue 
damages against third parties without involving the employers through common law, 
under which benefits are not subject to caps or restrictions.  

• For ACT, due to the unrestricted access to common laws under the workers 
compensation act, the incentives to seek compensations under the Civil 
Liability/Wrongs Acts are not as great as in NSW and VIC.   

• For WA, though more favourable for plaintiffs under the Civil Liability Act, the 
difference in compensation is not as great as in the other states.   

• For SA/NT, although there is no access to Common Law under the Workers 
Compensation Legislations, the statutory benefits appear to be reasonably 
comparable to common law benefits, thereby removing the additional incentive. 

2.3 Recent Trends in WTW claims 
  

Using QBE’s data, we are able to assess the proportion of the total number of 
bodily injury (BI) claims that are WTW claims by state. 
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We can observe the following: 

• There is an increasing trend across almost all states in the proportion of WTW 
claims. The average proportion of the number of WTW claims has now reached 
over 30% of all BI claims.  With a higher average claim size than the normal BI 
claims, WTW claims may now account for over 50% of the overall liability BI 
costs.  This is a steep increase from about 15% in 2004. 

• Part of the increasing trend observed prior to accident year 2005 may be 
attributed to the WTW claims not being reliably recorded.  However, allowing 
for the delay in the reporting and settlement of WTW claims, experience since 
accident year 2004 can be regarded as a reasonable indicator of underlying 
trend. 

•  VIC/TAS have a higher proportion of WTW claims than other states.   

• QLD/NT on the other hand have a lower proportion. 

•  NSW/ACT and WA/SA appear to have a similar trend; however the recent 
experience appears to show that WA/SA is increasing faster than NSW/ACT.  

The above results do not necessarily prove the causes of the experience are indeed the 
items we have identified so far.  The general experience within the QBE portfolio seems 
to be in accordance with our observations on the potential drivers: 

• The overall growing trend may be linked to the change in employment 
practices. 

• The relative high quantum of WTW claims may have attracted the attention of 
the legal fraternity following the introduction of the various tort reforms in 
2002 as the prospect of litigation for other claim types diminished.   

• The experience by individual state is further impacted by the general legal 
environment of each individual state. The variations between the workers 
compensation and the civil/personal liability legislations may provide additional 
incentives for plaintiff lawyers to seek compensations under the civil/personal 
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liability act rather than under the workers compensation act, which is often 
more restrictive.  
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3. Characteristics of the WTW claims 

3.1 Data and limitations 
  

The data available for the analysis of WTW claims within the general insurance industry is 
limited, and as a result a reasonably reliable set of data is only available from at best from 
one or two large insurers.  

In 2010, Ernst & Young carried out an industry wide liability portfolio benchmarking analysis 
and through which Ernst & Young were able to gain insight into the claim information 
relating to these claims. Generally insurers have not been actively collecting and/or 
submitting the data specifically for these claims, with the exception of one or two.  The 
general market appear to be aware of the WTW claims, however there does not appear to be a 
consistent approach to the data collection and monitoring of these claims.  

QBE, who has a significant market share of liability insurance business in Australia, is one of 
the insurers diligently collecting the data since 2005. Early accident year claims were coded 
as WTW claims to the extent they were open then or subsequently reported.   For the purpose 
of this paper, we have relied solely on QBE’s information.  This may or may not represent the 
industry average experience.   

In addition, it should be noted that WTW claims experience vary with policy conditions and 
underwriting controls.  To the extent these practices have varied and changed over time 
within QBE’s liability portfolio, we are unable to isolate the impact.  The readers of this 
report should keep that in mind if they wish to use information in this report when making 
any decisions in relation to product management, valuation and pricing of their own liability 
portfolios.   

Furthermore, the competitive behaviours among the insurers also have an impact on the 
portfolio experience as the insured constantly seek to obtain the best possible policy 
conditions from the overall market. While the collective positions of market participants 
determine the overall industry experience, how an individual insurer would fair depends on 
its relative position to the market, which is also constantly evolving as the market participants 
change their behaviours.  Any observations that we make in relation to the WTW claims are 
from the analysis of results from the past market conditions. As such readers of this paper 
need to make their own assessments on whether those assumptions in relation to the past 
market conditions will still be relevant in the future market environment. 

3.2 Reporting Delays 

  

WTW claims are often common law claims that either have been filed directly against a third 
party by the plaintiffs and/or their lawyers, or recovery actions from the workers 
compensation insurers against the tortfeasors (the principals or other agents).  Consequently, 
WTW claims are different to the average liability claims as they tend to have a higher average 
claim cost and the delay in reporting is much greater.  

In broad terms, while individual cost of WTW claims range from $10,000 to multi-million 
dollar claims, the average costs are somewhere between $150,000 to $300,000.  The average 
delay of reporting for these claims is approximately 3 years, and only 20% of claims costs are 
usually recognised in the first 2 years after the date of incidence (Figure 3.1).  For an insurer 
without a clear understanding of this potential, the increase in claim costs may seem 
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dramatic as most of these claims are reported between the second and the third year after 
the date of accident due to the statutory limitation on pursuit of an action under common law 
under the Civil/Personal Injury Acts.     

The following graph illustrates the estimated claim reporting and incurred cost patterns based 
on the claim experience observed in the QBE liability portfolios. 

Figure 3.1  Estimated reporting delays of WTW claims 

 

In many cases, the claim experience may appear to suddenly increase, resulting in an 
apparently significant superimposed inflation in the liability portfolio.   

In order to demonstrate the impact of WTW claims on superimposed inflation, we 
have included a case study on a Construction portfolio to illustrate the impact these 
claims may have on the claim experience.  This case study is presented in Section 4 
of this paper. 

3.3 Incidence 
  

The following graph shows the WTW claims as a percentage of total bodily injury claims by 
industry in the QBE portfolio over the period of accident years 2002 to 2007 for the small 
and medium business risks. 
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Figure 3.2 WTW claims as percentage of bodily injury claims by industry  

 

By far the highest number of incidence occurs in the mining industry (33%) and the next 
highest is construction (25%). Transport & storages (23%) and agriculture (21%) and 
manufacturing (20%) and wholesale (12%) all have above the average rate of 10% of all 
bodily injury claims.  
 
 
In terms of costs, over 30% of all bodily injury claims costs are WTW claims.  Transport has 
the highest ratio at 90% and mining is the next highest at 60%.  
 
 
Combining the incidence rate with the exposure, we get the following mix of incidence of 
WTW claims by industry. 
 
 
Figure 3.3 Incidence of WTW claims by industry  
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While the above chart shows the mix by incidence, the average costs by industry are 
remarkably similar therefore the mix by incurred costs are similar to the above and have not 
been reproduced here. 
 
 
Obviously, the proportions of the WTW claims also depend on QBE’s market share in each 
industry segment.  We are unable to obtain or disclose that information; consequently the 
above information should be treated as a guide.  Nevertheless, the general quantum of the 
incidence of WTW claims appear to be broadly in line with the mix of industry and 
occupations for labour hire workers and independent contractors as discussed in the previous 
section.   
 

3.4 Average Costs 
The average claim cost appears to vary slightly from state to state and between different 
accident years.   
 
 
The following graph summarises the average projected costs of WTW claims in the QBE 
liability portfolio from accident year 2002 to 2007 by state for the small and medium (SME) 
business risks. 
 
 
Figure 3.4 Average Incurred Claim Costs ($) by State  

 

 

The claim cost per claim appears to be fairly stable for most states.  There is a slight 
downward trend observed in NSW/ACT, although we are not able to be sure as to how data 
limitation had impacted on our observations.  QLD/NT appears to have a lower average claim 
size than the other states, possibly due to the lower thresholds for common law claims, which 
is offset by the higher frequency in QLD/NT.   

The following graph summarises the projected per policy cost of WTW claims by state. 
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Figure 3.5 Average Cost ($) Per Policy by State  

 

 

While the per policy cost appears to have stabilised for NSW/ACT, it appears to be escalating 
for the other states.  This in part can be explained by the different economic strength of the 
states in question. It is likely the mining booms have led to an increase in the number of 
independent contractors working in construction as well as mining sites.  However, the results 
of the more recent years remain highly uncertain as the reporting delays (as explained earlier 
in Figure 3.1) are quite significant for these claims.  The projections are therefore to be 
treated as a guide only.  Nevertheless, the general trend of increasing cost per policy 
highlights the importance of close monitoring the liability portfolios which may have a large 
exposure to the WTW claims. 

3.5 Summary 
Being a more recent phenomena, the outcome of the WTW claims remain highly uncertain 
and the future trend of these claims are closely linked to the use of labour hire workers and 
independent contractors in the various industries.  As the employment practices continue to 
evolve, further changes are to be expected. The recent experience appears to suggest there is 
significant difference between states.   The ongoing and potential legislative reforms in 
Workers Compensation Acts and/or Civil Liability/Personal Injury Acts also create further 
uncertainties to the WTW claims experience. 
 
 
The significant reporting delays of the WTW claims mean that the overall costs will take 
many years to fully develop. Insurers need to take these issues into consideration in all 
aspects of the liability portfolio management.  
 
 
In carrying out our projections, we have taken care to ensure the results resemble the 
underlying trends we have observed.  However, the projected results are indicative only as we 
are unable to analyse all relevant factors that have contributed to the observed actual claim 
experience. 
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4. Case Study – Construction Liability 

The presence of subcontractors or labour hire workers is not a recent phenomenon in the 
construction industry. Unfortunately direct measurement of the growth in labour hire 
employment in that industry is not available. However, it is not unreasonable to assume 
that the decline in compulsory unionism in that sector during the 1990s could have 
increased the usage of subcontractors and labour hire workers over the last 10 to 15 
years.  
 
 
The introduction of tort reforms in 2002 is another potential catalyst for change in 
claimant behaviour, where the relatively large payouts of WTW claims could have 
attracted the attention of the legal fraternity in pursuing more aggressively litigation of 
third parties involved in workplace injuries. 
 
 
The following graph illustrates the growth in frequency and average claim size (large 
claims capped at $1million) for all claim types in QBE’s Construction Liability portfolio. 
The portfolio is composed mostly of medium size contractors involved mainly in 
commercial building activity. 
 
 

 

 

The sharp increase in severity (from 2002 accident year) and frequency (from 2004 
accident year) is quite compelling.  
 
 
The removal of WTW related claims1 on the portfolio produces the following impact on 
the previous graph. Data points for 2008 and 2009 were omitted due to the relative 
immaturity of WTW claims for the most recent years. 

                                                   
1 Formal WTW coding started in 2005 with all open claim retrospectively coded from that period. Although no WTW 
claims were found in the database before 2002, it is likely that some WTW claims are coded as general BI claims 
before and after 2005 accident year. 
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It can be observed that most of the superimposed inflation is removed whilst the 
frequency is mostly levelled out. 

 

The resulting claim costs per risk are illustrated below, highlighting the compounded 
impact of frequency and severity on the pricing trend for this portfolio. Premium 
increases in excess of 15% per annum would have been required during that period to 
maintain a stable loss ratio. Excluding WTW claims, the average cost per risk has grown 
by a more normal 5% per annum.  
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4.1 Summary 

The case study summarises the experience of a class that has been particularly 
impacted by the emergence of WTW claims. Whilst we can only speculate on the 
exact cause of the sudden increase in claim frequency and severity for that portfolio, 
increases in the quantity of contractual labours (due to economic prosperity or 
changes in employment practice) and legal activity following the tort reforms of the 
early 2000s are likely contributing factors.  

The analysis of QBE data for other industries with high usage of contractors or labour 
hire shows similar patterns, albeit starting at a slightly later period. At an aggregated 
level, this will translate into a high level of superimposed inflation and a lengthening 
of the IBNR tail for general liability classes. The presence (or removal) of WTW 
claims in the claim experience accounts for most of the observable superimposed 
inflation in the liability portfolio. 

The questions yet to be answered are whether the frequency of WTW claims has 
peaked and when the observed IBNR patterns can be considered as mature. Some 
claims are still emerging today from the earlier periods of 2002 to 2003. Initial data 
points for the most recent accident years are too immature to be reliably projected to 
ultimate. 
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5. Pricing and Other Considerations 

For an actuary, the WTW claims represent a number of challenges to the conventional 
approach and standard methodologies, primarily due to the lack of accurate information. 
 
 
The following are examples of circumstances likely to give rise to distortion to the claim 
experience within a liability portfolio.  Actuaries may need to consider at least some of these 
issues when carrying out pricing and valuation reviews for a liability portfolio that have 
exposure to WTW claims: 
 
 
• The presence of WTW claims require a greater understanding of the changes in risks 
underwritten within a liability portfolio – this includes variations in industries as well as 
nature and size of the business risks.  As a general rule, the larger risks tend to have a higher 
exposure to WTW claims. 

• Changes can also come from variations in the underwriting standards – the WTW claims 
have a relatively low frequency but a high average claim cost with a significant reporting 
delay. Consequently changes in the way these risks are underwritten can change the claim 
experience pattern significantly.  The changes in underwriting standards can manifest in many 
forms – either through risk avoidance (i.e. elimination or partial elimination of risks through 
imposition of hold-harmless agreements), policy endorsements, changing policy excess, 
charging additional premiums for the estimated exposure.  Unless the actuaries have a good 
grasp on the underlying exposure, the projection based on claim experience to date may not 
be appropriate for the future. 

• This is still a relatively recent phenomenon; as a result, the market is constantly evolving 
as the claim experience comes to light. As the market conditions changes, what could have 
worked in the past as an effective risk control mechanism may no longer work, or may not be 
as effective.  For instance, if an insurer has opted to charge a nominal loading of say 10% on 
risks of certain exposure in the past, this could have been quite effective in discouraging the 
risks if other insurers are willing to accept the risk without charging a loading.  However, if 
the other insurers now apply a more sophisticated methodology, continuing the old 10% 
loading may lead to underpricing and over exposure in the high risk segments.    

• Due to the lack of accurate data records going back in the claim history, the conventional 
chain ladder or incurred claim development methodology may not be appropriate for the 
projection of future liability, depending on when the insurers first start collecting the 
information.  Care needs to be taken especially when the claim experience starts to show 
through the claim experience.  The first three years of experience normally only captures just 
over 20% of total costs, and from there the costs can escalate quite substantially. 

• Care needs to be taken when projecting the future experience as the tail experience 
observed may be truncated, e.g. claim numbers chain ladder factors would not be as high if 
all WTW claims have been classified from the start.   

Due to the immaturity of WTW claims experience, pricing approaches are constantly 
evolving.  Depending on the quality of data available, the market currently applies the 
following pricing approach in rating the WTW risks: 

 

1. Additional loading on base premiums, vary by industry and expected contract value 
or wage sums for independent contractors and labour hire workers 
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2. Special rates applied to contract value and labour hire wages, derived from assumed 
incidence rates and average claim costs. As shown in our analysis, the average claims 
cost appear to be stable, however, the incidence rates can vary by states and over time 

3. Apply state specific workers compensation premium rates of the relevant industries 
and/or occupations to the labour hire and contractor exposure, adjusting for the 
difference between workers compensation benefits and WTW damage payouts. 

Depending on their risk appetites, individual insurers may deliberately over or under 
price the WTW exposure to avoid or attract the risks, adjusting for other policy 
conditions.  When pricing for such policy condition variations, care should be taken in 
considering whether the assumptions still hold true in the event of a claim.  For instance, 
in the case of imposing higher a policy excess, this can be difficult to collect if the 
insured business is deregistered. 

For insurers without reliable past history of the WTW claims, subjective assessments 
must be made. The most important issue to consider is whether an insurer’s current policy 
terms and conditions provide more or less protection against the WTW claims than the 
market average.  Then one must ask what would be the likelihood of the claim for the 
risks in light of the industries and segments to which these risks belong.  Thirdly, an 
insurer needs to assess how the state and/or jurisdiction impact on the claim experience.   

Finally, simply by changing pricing approach and/or policy conditions, an insurer may 
experience further changes in the claim experience due to the market dynamics in which 
the individual businesses and/or their brokers seek to attain the best possible coverage at 
the lowest possible price.   It remains to be seen how and where the market equilibrium 
will be established.  
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6. Conclusions  

WTW claims appear to have changed the industry’s liability portfolio experience 
substantially in recent years.  For insurers who have not been accurately recording detailed 
data on these claims and/or adopting vigorous underwriting controls, their liability portfolio 
experience is likely to show sudden deterioration after the initial period of delay of up to 
three years. 
 
 
These claims seem to have come about as a result of the changes to employment practices 
following the industrial relations reforms that commenced in the early 1990s in Australia. 
Since then there has been strong growth in flexible employment practices in the form of hired 
labours and independent contractors.  Economic growth appears to stimulate and further the 
use of these external workforces, which in the past have been covered under the workers 
compensation legislations. 
 
 
Liability insurers cannot afford to ignore these claims as they can now represent over 30% of 
all bodily injury claim costs.  For some industries and segments, the proportions are even 
higher.  The analyses presented in this paper are for small and medium risks only, corporate 
risk underwriters need to ensure that they fully understand the underlying exposure as there is 
no average or standard risk per se. 
 
 
Actuaries would need to make adjustments to their current valuation and pricing 
methodology to take into account the unique nature of these WTW claims, to the extent that 
the data is available for them to make the quantitative assessments.  The purpose of our paper 
is to inform and provide suggested solutions to the issues that have come to our attention 
since the tort reforms in 2002. 
 
 
The views expressed in this paper represent the views of the authors rather than that of the 
companies they work for individually.  To the extent that there are limitations and errors in 
their interpretation and analysis, they are the responsibilities of the authors alone. 
 

  

  



Worker to Worker Claims in Liability Portfolios 

23 
 

Acknowledgement 

The authors of this paper wish to thank various people who have provided assistance during 
the preparation of this paper; in particular, Sarah Lark of Minter Ellison Lawyers and David 
Lee of Lee & Lyons Lawyers, for their insights and contributions.   

References 

Australian Bureau of Statistics, 1998, 2001, 2004, 2006, 2007, 2008, 2009, 
 Forms of Employment –Catalogue 6359.0 

 
Minter Ellison, 2007, Tort Law Reform throughout Australia - A Brief Review of Recent 

Amendments, Minter Ellison Lawyers. 
 
Safe Work Australia, 2010, Comparison of Workers’ Compensation Arrangements in 

Australia and New Zealand, Safe Work Australia. 
 
  


